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The defects of the crime of tax evasion on its legislation design are discussed and 
argued extensively around theory field and judicial circle since the Criminal Law of 
the People’s Republic of China has revised in 1997. In respect that the tax evasion 
cases relate to different professional fields including law, economy, tax and 
accounting, there are various of understanding about cognizing the crime and 
applying law correctly.  As a grass-roots procurator, the author tries to further 
discuss the crime of tax evasion on the basis of regulations of the Criminal Law and 
judicial interpretation, referring to other scholars’ conclusions and combining theory 
and practice in order to show its practical significance to regulate the crime. 
 The paper includes preface, text and conclusion, and the text is divided into four 
chapters. 
Chapter One is about a brief introduction of tax evasion crime. It discusses the 
concept and characters of tax evasion, and compares it to some similar crimes, 
including the crime of smuggling general cargo, the crime of falsely making out 
special invoice for value added tax, crime of falsely making out invoices for obtaining 
refund of drawback and compensation tax in export, crime of avoidance of pursuing 
tax arrears, the crime of defrauding tax refund for exports and etc. 
Chapter Two expounds the constitutive requirements of tax evasion crime 
including crime subject, object, subjective and objective aspects. In part of crime 
subject, it mainly analyzes the taxpayer, withholding agent, unlicensed and illegal 
manager and tax agents. About crime subject, it indicates that the crime subject of tax 
evasion crime is complex subject, for the crime violates both the national revenue 
administrative institution and the ownership of national financial income. According 
to crime objective aspect, the text discusses the standard of means, amount and times 
of the crime. And at last, about crime subject, the text argues that it is brought on 
direct intent. During the expounding of the four requirements, the legislation defects 
are pointed out, regarding to the theoretical disputes. 
Chapter Three analyses the cognizance of some kinds of tax evasion crime, 















determine the nature of the act that purchaser obtains the falsely making out special 
invoice for value added tax from the third party in order to deduct tax. The second is 
the rationality of the Criminal Law, Article 204 Section 2. The third one is the 
cognizance of the institutional crime of tax evasion. 
Chapter Four advances several suggestions about improving the legislation of tax 
evasion crime in terms of its facts, standard of constitutive requirements and the 
setting of penalty. 
 















目   录  
 
 
目  录 
 
前  言 ··················································································································· 1 
第一章  偷税罪概述 ························································································ 2 
第一节  偷税罪的概念和特征 ·············································································· 2 
一、偷税罪的概念 ·························································································· 2 
二、偷税罪的特征 ·························································································· 2 




三、偷税罪与逃避追缴欠税罪 ······································································ 5 
四、偷税罪与骗取出口退税罪 ······································································ 5 
第二章  偷税罪的构成要件 ·········································································· 7 
第一节  偷税罪的主体·························································································· 7 
一、一般偷税罪主体 ······················································································ 7 
二、特殊偷税罪主体 ······················································································ 9 
第二节  偷税罪的客体·························································································13 




第四节  偷税罪的主观方面 ·················································································24 
第三章  偷税罪的认定 ··················································································26 
第一节  购货方从销售方取得第三方虚开的增值税专用发票用以抵 
扣税款的行为认定 ·················································································26 
















第三节  单位偷税犯罪的认定 ·············································································30 
一、单位偷税犯罪的特征 ·············································································31 
二、单位偷税犯罪的处罚 ·············································································31 
第四章  偷税罪的立法完善 ·········································································35 
第一节  偷税罪罪状的修改 ·················································································35 
一、采取非完全列举式立法，增设兜底条款··············································35 
二、取消关于“经税务机关通知申报而拒不申报”的立法规定···················36 
三、取消刑法第 204 条第 2 款的规定··························································36 
四、取消对扣缴义务人偷税的规定 ·····························································36 
第二节  偷税罪构成标准的修改 ·········································································37 
一、采用单一的数额标准 ·············································································37 
二、取消“二次行政处罚后又偷税”的次数标准 ··········································38 























Preface ···················································································································· 1 
Chapter 1  Summarization of Tax Evasion Crime ································· 2 
Subchapter 1  Concept and Characteristics of Tax Evasion Crime ···················· 2 
Section 1  Concept···························································································· 2 
Section 2  Characteristics ················································································· 2 
Subchapter 2  Comparison of Tax Evasion Crime and Homologous  
Accusation ······················································································ 3 
Section 1  Tax Evasion Crime and Smuggle General Merchandise and  
Goods Crime···················································································· 3 
Section 2  Tax Evasion Crime and Crime of Falsely Making out Invoices for 
Obtaining Refund of Drawback andCompensation Tax in Export ··· 4 
Section 3  Tax Evasion Crime and Shirking of Collecting 
Tax-owing Crime············································································· 5 
Section 4  Tax Evasion Crime and Cheating out of Tax Rebates in  
Export Crime ··················································································· 5 
Chapter 2  Elements of Tax Evasion Crime ············································· 7 
Subchapter 1  Subject of Tax Evasion Crime ······················································· 7 
Section 1  General Subject of Tax Evasion Crime ············································ 7 
Section 2  Specific Subject of Tax Evasion Crime············································ 9 
Subchapter 2  Object of Tax Evasion Crime ······················································ 13 
Subchapter 3  Objective Aspects of Tax Evasion Crime ···································· 14 
Section 1  Statutory Means ············································································· 14 
Section 2  Statutory Amounts ········································································· 19 
Section 3  Statutory Circumstances ································································ 22 
Subchapter 4  Subjective Aspects of Tax Evasion Crime··································· 24 
Chapter 3  Cognizance of Tax Evasion Crime ······································· 26 
Subchapter 1  Determination of Nature of Act that Purchaser Obtains Falsely  
Making out Special Invoice for VAT from the Third Party in 















Subchapter 2  Cognizance of Tax Evasion by Pretenting to Declare the export 
or other beguilements after paying the tax································· 29 
Subchapter 3  Determination of Institutional Crime of Tax Evasion ··············· 30 
Section 1  Characteristics of Institutional Crime of Tax Evasion···················· 31 
Section 2  Penalty of Institutional Crime of Tax Evasion ······························· 31 
Chapter 4  Improvement of Legislation of Tax Evasion Crime ······· 35 
Subchapter 1  Amendment of the Facts about Tax Evasion ······························ 35 
Section 1  Set Non-completed Enumerative Provision to Cover All  
Possible Situations········································································· 35 
Section 2  Cancellation of Provision of Refusal of Declaration after being  
Notified by Tax Bureau·································································· 36 
Section 3  Cancellation of Article 204(2) of Criminal Law ···························· 36 
Section 4  Cancellation the stipulate of the Tax Evasion by the  
withholding agent ·········································································· 36 
Subchapter 2  Amendment of Tax Evasion Crime Standards ··························· 37 
Section 1  Single Amounts Standard······························································· 37 
Section 2  Cancellation of Time Standard······················································· 38 
Subchapter 3  Amendment of Criminal Penalty System of  
Tax Evasion Crime······································································· 38 
Section 1  Extendibility of Fine Penalty ························································· 39 
Section 2  Establishment of Qualification Penalty·········································· 39 
Section 3  Change of Measurement of Penalty ··············································· 40 
Conclusion ··········································································································· 42 













前   言  
 1
  









































第一章  偷税罪概述 
 












































































































                                                        
①《 高人民法院关于适用〈全国人民代表大会常务委员会关于惩治虚开、伪造和非法出售增值税专用发
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